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FACILITATING, TELEMEDICINE

Introduction
As Congress continues to debate reforming the U.S. health care
system, telemedicine is becoming an important aspect of that debate.'
Telemedicine 2 promises to change the methods by which we receive
health care. It will allow a doctor at a local hospital to use satellite
communications to advise an ambulance crew aiding a patient at the
scene of a car accident,3 or to listen to the rhythm of a patient's heart
at another hospital across the country.4
However, this same new ease of access to medical advice conflicts
with existing state licensing regulations meant to protect citizens from
unqualified medical personnel. Doctors who give medical advice to
patients located in other states face penalties for practicing medicine
without a license. 5 These laws and regulations, as currently formulated, could dissuade doctors from becoming involved in a national
6
telemedicine network, thereby limiting public access to telemedicine.
This Note outlines the benefits and problems associated with online
medical services, discusses the current state licensing laws and the
dangers those laws seek to prevent, and proposes solutions reconciling
the two.

I
Telemedicine Systems and Their Benefits
A.

Telemedicine: What is it?

Telemedicine is "the use of telecommunications for medical diagnosis and patient care."' 7 Some forms of telemedicine are already in
widespread current use. For example, many hospitals use telephone
1. Telemedicine: An Information Highway to Save Lives: Hearing Before the Subcomm. on Investigations and Oversight of the House Comm. on Science, Space and Technology, 103d Cong., 2d Sess. 2 (1994) [hereinafter Telemedicine Hearing] (opening statement

of Congresswoman Morella).
2. Telemedicine is the use of telecommunications for medical diagnosis and patient
care. Telemedicine Hearing,supra note 1, at 4 (statement of Dr. Donald A. B. Lindberg,
M.D., Director of the National Library of Medicine).
3. Jeff Pelline, Life-Saving Technology Is On-Line, S.F. CHRON., Sept. 17, 1994, at
D1.
4. Elizabeth Corcoran, Laws Stall Diagnosis on the Data Highway, WASH. POST.,
Sept. 21, 1994, at Fl.
5. For example, in California, a doctor could be subject to a misdemeanor charge for
practicing without a certificate. CAL. Bus. & PROF. CODE § 2052 (West 1994).
6. Dr. Jay H. Sanders, Telemedicine: Challenges to Implementation, in Telemedicine
Hearing, supra note 1, at 46, 47 [hereinafter Sanders, Challenges].

7. Telemedicine Hearing,supra note 1, at 4 (statement of Dr. Donald A. B. Lindberg,
M.D., Director of the National Library of Medicine).
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conferences to consult between themselves.8 Fax networks are another common alternative. 9 More sophisticated implementations have
included the use of cardiac telemetry by emergency response teams
and the automated interpretation of electrocardiograms transmitted
over phone lines.' °
With rapid advances in technology, the potential for more sophisticated systems has vastly increased. Physicians at a remote site can
now utilize satellite uplinks to transmit photographs to a medical
center to receive expert medical information." New capabilities in
telecommunications allow the transmission of much more data, making it possible to send photomicrographs for tissue diagnosis or digitized x-ray images across the country almost instantaneously."2 For
example, the Medical College of Georgia has implemented a system
3
which uses adapters to connect medical scopes to a video camera.'
This allows a specialist miles away to examine a patient's ear, nose, or
throat as effectively as if she were present,' 4 or to detect small health
indicators such as small skin melanomas."5
The future technologies telemedicine employs are likely to be
even more impressive. Proponents of telemedicine are now developing two-way "workstation video" systems using smooth digital motion
pictures.' 6 The Medical College of Georgia is consulting with the
Georgia Institute of Technology (Georgia Tech) to create an electronic hand. 7 They hope that this hand will be able to transmit to a
8. JOHN P. WITHERSPOON ET AL., OFFICE OF RURAL HEALTH POLICY, HEALTH RESOURCES AND SERVICES ADMINISTRATION, PUBLIC HEALTH SERVICE, U.S. DEPARTMENT
OF HEALTH AND HUMAN SERVICES, RURAL TELEHEALTH: TELEMEDICINE, DISTANCE
EDUCATION AND INFORMATICS FOR RURAL HEALTH CARE (Sept. 1993), in Telemedicine
Hearing, supra note 1, at 184, 212-17 [hereinafter RURAL TELEHEALTH].
9. Id.
10. Telemedicine Hearing,supra note 1, at 4-5 (statement of Dr. Donald A. B. Lindberg, M.D., Director of the National Library of Medicine).
11. Office of the Army Surgeon General & Walter Reed Medical Center Project, Remote Global Telemedicine: Experience During Operation Restore Hope, in Telemedicine
Hearing, supra note 1, at 100, 103 [hereinafter Remote Global Telemedicine].
12. Telemedicine Hearing,supra note 1, at 11 (testimony of Donald A. B. Lindberg,
M.D., Director, National Library of Medicine).
13. Id. at 43 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center,
Medical College of Georgia).
14. Id.
15. Jamie Talan, The Virtual Hospital: Telemedicine Brings Cutting-edge Health Care
to Small-town Patients, NEWSDAY, Oct. 4, 1994, at B27.
16. Telemedicine Hearing, supra note 1, at 12 (testimony of Donald A. B. Lindberg,
M.D., Director, National Library of Medicine).
17. Id. at 44, 119 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine
Center, Medical College of Georgia).
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doctor at a remote site the full sensation his hand could provide. 8 Far
in the future, some practitioners foresee the availability of something
akin to a "Home Medical Channel" where a patient at home could see
and talk to a physician at a hospital. 9
B. Telemedicine: Why Worry About It?

Telemedicine is a technology still in its infancy.2" Champions of
telemedicine, however, have been quick to implement it. The United
States armed services have used satellite connections to treat patients
in about seventy remote sites.2 ' In Operation Restore Hope, three
separate military hospitals used the Remote Telemedicine Project, a
twenty-four hour on-call system, for over thirteen months. 22 Many
states have implemented telemedicine systems working within their
state boundaries,23 from simple fax networks24 to systems integrating
computer connections, satellites, and land-line based interactive audio-video.25 For example, the Medical College of Georgia has spent
$10 million to link sixty remote locations with its medical center.26
Telemedicine supporters say "there is no question that [it has] been a
'27
success wherever [it has] been used.
Proponents are finding increasing support for developing national
telemedicine systems. The federal government already funds (on a
limited basis) some telemedicine programs for Medicaid patients.28
Other government agencies implementing or supporting telemedicine
systems include the Indian Health Service, the Rural Electrification
Administration, NASA, the Department of Veterans Affairs, and the
National Telecommunications and Information Administration. 29
House member Patricia Schroeder has proposed the creation of a
committee in the Office of the Vice President which would study bar18. Id.
19. Id. at 45; id. at 75 (written testimony of Dr. Eric G. Tangalos, M.D., Associate

Professor of Medicine, Mayo Clinic) (the "electronic house call").
20. There were only 2000 total consultations by telemedicine systems in 1994. Talan,
supra note 15, at B27.
21. Corcoran, supra note 4, at F1.
22. Remote Global Telemedicine, supra note 11, at 102.
23. RURAL TELEHEALTH, supra note 8, at 231-33.

24. Id. at 213 (discussing networks among hospital emergency departments in Hawaii).
25. Id at 219 (discussing the University of Nebraska Medical Center, which provides
information and communication resources to over 600 health professionals in over 175 sites
in seven Midwestern states).
26. Talan, supra note 15, at B27.
27. Id.
28. Id.

29. Telemedicine Hearing,supra note 1, at 16-17 (testimony of Donald A. B. Lindberg,
M.D., Director, National Library of Medicine).
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comprehensive legislariers to implementing telemedicine and create
30
tion to eliminate obstacles to telemedicine.
Additionally, private groups which have formed to promote the
national information infrastructure are also proposing telemedicine
systems. 3 ' One such group is the National Information Infrastructure
Testbed (N.I.I.T.), 32 a private coalition financed by seventeen organizations, including AT&T, Hewlett Packard, Novell, Sun Microsystems, and SynOptics Communications. 33 The N.I.I.T. has developed a
telemedicine system using asynchronous transfer mode (ATM) technology and satellite networks,34 which it demonstrated for members of
Congress and the Clinton administration in September of 1994. 35 This
system, if implemented, would become part of the N.I.LT.'s36 strategy
to build "the eventual national information superhighway.
C. The Benefits of Telemedicine

Why has telemedicine engendered support? Telemedicine offers
advantages over other forms of delivery of medical services in four
aspects: timing, access, continuity of care, and costs.
1. Faster Access to Medical Expertise
Telemedicine offers almost instant access to medical aid. Proposed delivery systems 37 using ATM technology and satellite communications would allow users to send voice, video, data, and images at
over ten times the speed of earlier networks,38 such as the Internet.39
Promoters project that the immediate access to medical care will have
a great impact on care during natural disasters, at the scene of car
accidents, or for treating fast-acting life-threatening conditions such as
heart attacks or strokes.4 0 As James Toler, co-director of the
bioengineering center at Georgia Tech, notes: "[t]he ability to treat
30. Corcoran, supra note 4, at F1.
31. Pelline, supra note 3, at D1.
32. Id.
33. Kenneth Howe, Joint Venture to Build "Superhighway", S.F. CHRON., Sept. 15,
1993, at D2.
34. Pelline, supra note 3, at D1.
35. Id.; Corcoran, supra note 4, at Fl.
36. David L. Chandler, Data, Full Speed Ahead Prototype Sends Us Toward Information Superhighway, BOSTON GLOBE, Nov. 17, 1993, Nat'l/Foreign Section, at 1.
37. Such as the one proposed by the N.I.I.T. See supra text accompanying notes 32-36.
38. Pelline, supra note 3, at D1.
39. The N.I.I.T.'s Earth Data System, demonstrated as a prototype in 1993, uses similar technology. Chandler, supra note 36, at 1. The Earth Data System can transfer information at 30 times the speed of the Internet and over 10,000 times the speed of Prodigy or

Compuserve. Id.
40. Talan, supra note 15, at B27.
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patients during that golden hour saves lives and leads to less serious
41
medical complications."
Even in cases of less immediate medical need, telemedicine may
speed care. In rural areas, a transfer to an urban hospital may become
necessary when a patient's care requires a specialist.42 Rural areas are
often quite isolated. 3 Relocating patients from rural locations to
medical facilities where specialized treatment is available may add
hours or days of transportation time to a patient's care. 4
Telemedicine alleviates these time problems by allowing treatment to take place at a rural health facility. Dr. Jay Sanders of the
Medical College of Georgia has accumulated data showing that the
College's telemedicine program allowed 85% of rural patients who
normally would have required transfer to a secondary or tertiary care
center to be treated within the rural community.4 5 For these patients,
the shorter time needed to set up the remote consultation replaced
lengthy transportation time. In critical situations, this can save lives.4 6

It also facilitates early testing of potentially significant symptoms, such
as heart murmurs,47 and treatment of patients at an earlier stage of a
disease process.4
41. Id.
42. Telemedicine Hearing, supra note 1,at 41-42 (statement of Dr. Jay H. Sanders,
M.D., Director, Telemedicine Center, Medical College of Georgia).
43. Id at 133 (statement of Dr. Richard Dunn Sanders, M.D.) (his practice is "45 miles
to the next city of anything"); id. at 138 (statement of Dr. Dena S. Puskin, Sc.D., Deputy
Director, Office of Rural Health Policy) (rural practices may be located "where there may
be 200 miles in which there are more roadrunners than there are people").
44. Where local care is not available, such transportation time is always necessary. For
example, Mary McKenna, a resident of the Pocono Mountains who has a heart condition,
must travel "45 minutes along a winding mountain road to visit a doctor 27 miles away"
once a month. Shawn Tully, America's Painful Doctor Shortage, FORTUNE, Nov. 16, 1992,
at 103. As she puts it, "[s]ometimes the trip will take all morning, for a 15-minute appointment. And with my condition, it's scary to live so far from my doctor." Id. If McKenna's
3400 person community contained a telemedicine facility, McKenna's doctor could conduct
these quick heart examinations from a remote location.
45. Telemedicine Hearing,supra note 1, at 40 (statement of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia).
46. Dr. Dena S. Puskin, Sc.D., Telecommunications in Rural America: Opportunities
and Challengesfor the Health Care System, published by the Office of Rural Health Policy,
Health Resources and Services Administration, U.S. Department of Health and Human
Services, reprintedfrom 670 ANNALS OF THE N.Y. ACADEMY OF SCIENCES (Dec. 17, 1992),
Extended Clinical Consulting by Hospital Computer Networks, in Telemedicine Hearing,
supra note 1, at 163 [hereinafter Puskin, Rural America] (describing how a routine inspection by a neonatal specialist saved the life of a baby suffering severe respiratory distress).
47. Telemedicine Hearing, supra note 1, at 135-36 (statement of Dr. Richard Dunn
Sanders, M.D.).
48. OFFICE OF RURAL HEALTH POLICY, HEALTH RESOURCES AND SERVICES ADMINISTRATION, PUBLIC HEALTH SERVICE, DEPARTMENT OF HEALTH AND HUMAN SERVICE,
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2. Access to Specialized Care from Remote Locations

Telemedicine can link physically distant sites to medical centers
with personnel and technological resources not available in smaller
facilities or remote locations.4 9 At many sites, such links have already
been made. The Medical College of Georgia has connected sixty facilities to its medical center such that "in essence from a functional
standpoint, a patient any place in the State of Georgia will be able to
be seen and examined by a physician any place in the State of Georgia."5 Cuba Memorial Hospital in New York is working to create
links with eight rural hospitals so that those hospitals can provide the
expert medical advice of Cuba's specialists.5 Dr. Barney Kenet, a
dermatologist at New York Hospital-Cornell Medical Center, has
signed a contract to provide dermatology services to colleagues in
Austria through electronic communications. 2
a. Rural Hospitals
Telemedicine not only distributes needed resources across the
country, but may be a lifeline for struggling rural hospitals. Rural hospitals have suffered from increasing costs of care, difficulties in attracting qualified medical staff, and general competition with urban
hospitals.53 Since 1980, about 800 hospitals in the United States
closed, with over 75% of those hospitals located in rural communities.54 At least one study identified a fifth of the remaining rural hospitals as likely to close.55 However, because they satisfy a significant
portion of the medical services the residents
require, rural hospitals
56
remain important to their communities.
REACHING RURAL: RURAL HEALTH TRAVELS THE TELECOMMUNICATIONS HIGHWAY, in
Telemedicine Hearing, supra note 1, at 165, 177 [hereinafter REACHING RURAL].

49. Jay H. Sanders, M.D. & Francis J. Tedesco, M.D., Telemedicine: Bringing Medical
Care to Isolated Communities, reprintedfrom J.MED. Assoc. GA, at 237-41 (May 1993), in

Telemedicine Hearing, supra note 1, at 60 [hereinafter Sanders & Tedesco, Isolated Communities]. Personnel resources take all shapes and forms. One less obvious but important

resource is translation. Where isolated care givers need to aid patients who cannot understand the care givers' language, telemedicine offers a connection to centers where there are
practitioners who speak the language. Telemedicine Hearing,supra note 1, at 135 (statement of Dr. Richard Dunn Sanders, M.D.).
50. Telemedicine Hearing,supra note 1, at 40 (statement of Dr. Jay H. Sanders, M.D.,

Director, Telemedicine Center, Medical College of Georgia).
51. Talan, supra note 15, at B27.
52. Id.
53. Joan M. Kiel, How State Policy Affects Rural HospitalConsortia: The Rural Health
Care Delivery System, 71 MILBANK Q.625, 625 (1993).
54. Talan, supra note 15, at B27.
55. Kiel, supra note 53, at 625.

56. "In 1985, rural hospitals accounted for 20 percent of all major inpatient services, 20
percent of inpatient admissions, 17 percent of surgeries, and 19 percent of births." Id. at
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Champions propose that telemedicine can provide vital support
for rural hospitals without being competitive, since the system is only
activated by the rural-based physician.57 It offers access to equipment
too expensive for rural practices to buy and to tests which specialists
at larger, better-staffed facilities can provide.58 Isolated care givers
are often overextended and do not have sufficient qualified personnel
to handle medical needs in a crisis.59 Contact with outside physicians
could extend these resources by allowing nurses or other non-physicians to work with a licensed physician on-line,60 making available a
greater degree of expertise. Where the local physician is able to attend the consultation with a specialist, the local physician will be better informed about what the specialist has done and what further
treatment is necessary. 61 This will help to provide patients with appropriate follow-up care in their communities once they no longer
62
need specialty services.

Telemedicine may also encourage physicians to form and maintain facilities in isolated areas.63 This would be an important effect of
telemedicine, since there is a striking shortage of physicians in many
rural areas.' Much of this shortage is attributed to the unattractiveness of rural practice to young doctors who feel they will lose contact
with other medical professionals and new breakthroughs in their
625 (citing 1.MOSCOVICE

ET AL., NATIONAL EVALUATION OF THE ROBERT WOOD JOHNSON FOUNDATION HOSPITAL BASED RURAL HEALTH CARE PROGRAM-DEVELOPMENT

OF THE PROGRAM (Minneapolis: University of Minnesota

1989)).

57. Telemedicine Hearing, supra note 1, at 40-41 (statement of Dr. Jay H. Sanders,
M.D., Director, Telemedicine Center, Medical College of Georgia).
58. Id. at 135-36 (statement of Dr. Richard Dunn Sanders, M.D.).
59. For example, Dr. Richard Dunn Sanders is the only practicing physician in a parish
of approximately 9700 people. Id. at 137. As he states, "[d]ue to the remoteness of my
hospital I must treat every patient that comes in because there is no other doctor." Id.
Should a situation arise in which multiple residents of that community needed expert care,
Dr. Sanders would need additional assistance to handle the workload.
60. Id. at 87 (written testimony of Dr. Eric G.Tangalos, M.D., Associate Professor of
Medicine, Mayo Clinic); id. at 27 (statement of Dr. Helen L. Smits, M.D., Deputy Administrator of the Health Care Financing Administration); RURAL TELEHEALTH, supra note 8,
at 227 (MEDNET program "[miade possible physician-to-physician assistant or nurse
practitioner consultations without geographic limitations").
61. Telemedicine Hearing,supra note 1, at 42 (statement of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia).
62. Id. at 147 (testimony of Dr. Dena S. Puskin, Sc.D., Deputy Director, Office of
Rural Health Policy).
63. Sanders & Tedesco, Isolated Communities, supra note 49, at 60.
64. Telemedicine Hearing,supra note 1, at 123 (statement of Gary M. Ravetto, Chief
Executive Officer, Southwest Louisiana Area Health Education Center). Mr. Ravetto
noted additionally that in his area of Louisiana, not only is there a current shortage of rural
physicians, but 26% of those physicians are age 65 or older and close to retirement. Id.
Thus, the shortage is only likely to increase in the near future. Id.
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field.65 Professional isolation is a major factor in dissatisfaction with
rural practices.66
By offering continuing contact with other physicians,
telemedicine can reduce a doctor's feelings of isolation, increasing the
ability of hospitals in rural areas to recruit and retain medical practitioners.67 It also offers local practitioners easy access to ongoing continuing medical education, allowing them to upgrade their skills and
meet licensing requirements. 8
Telemedicine can also provide the services of licensed physicians
to communities in which no licensed practitioners reside. According
to the Department of Health and Human Services, more than 100
counties in the United States are without a single physician.69 Since
most telemedicine systems do not require a doctor's expertise to run,70
a nurse practitioner or other trained person could effectively provide
access to physician care within such a community.7 '
One concern of rural practitioners is that this technology will be
used to siphon patients away from their practices.72 This is a valid
concern, especially if telemedicine is taken to the extreme of a "Home
Medical Channel.. 73 It will be important for those shaping
telemedicine to consider this potential effect on local practitioners.
Due to these concerns, most currently implemented systems have
been constructed so that outside physicians only interact with patients
on consultation with local practitioners.74
65. Id.
66. Id. at 85 (written testimony of Dr. Eric G. Tangalos, M.D., Associate Professor of
Medicine, Mayo Clinic).
67. Id. at 23 (statement of Helen L. Smits, M.D., Deputy Administrator of the Health
Care Financing Administration); id. at 131 (written testimony of Gary M. Ravetto, Chief
Executive Officer, Southwest Louisiana Area Health Education Center).
68. Puskin, Rural America, supra note 46, at 160. See also RURAL TELEHEALTH,
supra note 8, at 225-27.
69. Tully, supra note 44, at 108.
70. Telemedicine Hearing,supra note 1, at 42 (statement of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia). A 1970 study under a National Science FoundationGrant showed that "the quality of care" could be "totally maintained" where the only medically trained person at the remote site was a nurse
practitioner. Id.
71. Id.at 277 (testimony of Dr. Dena S. Puskin, Sc.D., Deputy Director, Office of
Rural Health Policy).
72. Id. at 25 (statement of Dr. Helen L. Smits, M.D., Deputy Administrator of the

Health Care Financing Administration).
73. Id. at 45 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center,
Medical College of Georgia).
74. See RURAL TELEHEALTH, supra note 8, at 213-33.
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Inner City Hospitals

Inner city hospitals and other hospitals not geographically isolated but without financial resources to possess expensive technological and personnel assets can also benefit from telemedicine
consultations." Telemedicine offers these hospitals access to specialists and equipment, provides hospital staff the opportunity to receive
continuing medical education, and allows hospital staff to work with
76
other physicians who are involved in costly projects.
3.

Continuity of Care

Telemedicine can improve the continuity of a patient's medical
care. Where a local physician participates in the electronic communication between a patient and a specialist, that local physician will have
much more information about the patient's needs for continuing care
than cases in which the local physician physically'sends the patient to
another specialist. 77 Additionally, in those cases where a patient
avoids being transported to another facility for treatment, 78 the patient can be treated from start to finish by one practitioner in one
setting.7 9 Where the system uses video communication, examinations
can be taped, allowing a physician to consult the video later for a direct comparison between current and prior symptoms or testing
procedures.8 0
Continuity may be particularly important where patients look for
care from a small center or an isolated care giver. In rural settings,
where many practitioners are lured to practice in larger cities, there
can be a high turnover of personnel.8 " It is estimated that only 20% of
physicians participating in the National Health Services Corps, initially placed in a rural community, "stay within a reasonable area of
where they were placed."8 2 This disrupts a patient's treatment.
Telemedicine can alleviate this problem not only by encouraging prac75. Tally, supra note 44, at 103, 108.
76. See Sanders & Tedesco, Isolated Communities, supra note 49, at 60-64.

77. Telemedicine Hearing,supra note 1, at 42 (statement of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia).
78. Dr. Jay Sanders concluded that in rural areas, since the start of the Georgia
telemedicine initiative, 85% of patients avoided transfer to a secondary or tertiary facility.
Id. at 40.
79. Sanders, Challenges, supra note 6, at 55.

80. See Telemedicine Hearing,supra note 1, at 42-43 (statement of Dir. Jay H. Sanders,
M.D., Director, Telemedicine Center, Medical College of Georgia).
81. Puskin, Rural America, supra note 46, at 159.
82. Telemedicine Hearing, supra note 1, at 279 (testimony of Dr. Dena S. Puskin,
Sc.D., Deputy Director, Office of Rural Health Policy).
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titioners to remain in their rural practices,83 but also by allowing replacement personnel to work in conjunction with the previous
practitioners or specialists who worked with the patient before.
4. Cost Savings

The greatest spur for the rapid development of telemedicine services may be its potential to lower the costs of medical care. Health
care is becoming a major budgetary concern. According to the Congressional Budget Office (CBO), over the past twenty-five years the
United States has more than doubled its expenditures on health care,
from less than 6% to over 12% of the gross domestic product
(GDP).8' The CBO estimates that this number will reach 18% by the
year 2000.85 Using actual figures for 1990 and projected figures for
later years, it is estimated that 38-40% of this spending is on hospitals
and 13-19% is on physicians.86 Despite greater spending per capita on
health care, the United States' medical personnel ratio is similar to
those of European countries such as France and Germany: 2.3 doctors
per 1000 people in the United States, compared to 2.6 for France and
2.9 for Germany.87
Proponents of telemedicine have great hopes that it will help to
lower health care costs, although many interested parties recognize
that there is as yet too little information to be sure of its overall impact.88 Many current telemedicine projects have been implemented in
part to determine their economic feasibility in an expanded setting.89
While the overall picture is still uncertain, proponents have suggested
methods for minimizing the expenses it requires for support, and advanced a number of arguments for telemedicine's cost-effectiveness.
83. See supra part I.C.2.a.
84. CONGRESSIONAL BUDGET OFFICE, PROJECTIONS OF NATIONAL HEALTH EXPENDITURES ix (Oct. 1992).

85.
86.
87.
88.

Id.
Id. at xi (percentages calculated from Summary Table 1).
Tully, supra note 44, at 104.
Telemedicine Hearing,supra note 1, at 7 (statement of Dr. Donald A. B. Lindberg,
M.D., Director of the National Library of Medicine); REACHING RURAL, supra note 48, at
176.
89. Telemedicine Hearing,supra note 1, at 33 (statement of Dr. Helen L. Smits, M.D.,

Deputy Administrator of the Health Care Financing Administration). The Office of Rural
Health Policy currently funds a project in West Virginia to, among other things, demonstrate the feasibility of telemedicine. Id. See also id. at 41-42 (statement of Dr. Jay H.

Sanders, M.D., Director, Telemedicine Center, Medical College of Georgia) (Medical College of Georgia program evaluated on a cost basis).
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Initial Setup Costs

The unavoidable cost of telemedicine is the initial setup cost for
each system. System developers have minimized these costs by making the systems simple to learn,9 reducing training costs, and by using
standard items such as TVs, VCRs, and fax machines as integral parts
of the system. 91 Space requirements are minimal. The Medical College of Georgia's system only requires space comparable to that of a
physician's office and examination room. 92
Lack of existing telecommunications infrastructure will probably
impose the greatest costs. 93 Installation costs of high-speed communi-

cations lines can be quite high-in one example, installation and use
of a dedicated T-1 line (a high-speed line) cost $50,000 for three
months' use. ' These costs can be alleviated in several ways: by keeping systems simple, 95 by working with government agencies to acquire
special communications rates for health care services, 96 and by sharing
these costs with other services.97 Despite these costs, several
telemedicine systems have shown lower per-patient costs of care.98
b. Increased Use of Specialists
If telemedicine is to reduce health care costs, it is likely to do so
because of its efficient use of health resources. Access to specialists
may help to increase efficiency.' As Dr. Donald A. B. Lindberg has
asserted, "[w]e also are convinced that the specialist does a better and
cheaper job and a job less fraught with complications [than does a
general practitioner]."' Without the use of electronic communica90. The system used by the Medical College of Georgia takes only 15-20 minutes for
physicians at both sites of the system to learn. Telemedicine Hearing,supra note 1, at 40
(statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center, Medical College of
Georgia).
91. Id at 40, 43-44.
92. Sanders & Tedesco, Isolated Communities, supra note 49, at 62.
93. Telemedicine Hearing, supra note 1, at 139-40 (statement of Dr. Dena S. Puskin,
Sc.D., Deputy Director, Office of Rural Health Policy).
94. Id.
95. 1d
96. Id.
97. Id. at 81 (written testimony of Dr. Eric G. Tangalos, M.D., Associate Professor of
Medicine, Mayo Clinic); id. at 36 (statement of Dr. Helen L. Smits, M.D., Deputy Administrator of the Health Care Financing Administration).
98. Id. at 116 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center,
Medical College of Georgia). See Remote Global Telemedicine, supra note 11, at 105-14
(costs of the Remote Clinical Consultation System used by the armed forces in Somalia in
Operation Restore Hope).
99. Id.at 39 (testimony of Dr. Donald A. B. Lindberg, M.D., Director of the National
Library of Medicine).
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tions, many general practitioners choose to treat complicated illnesses
rather than seek out specialists who may not be available locally.' 00
Telemedicine offers the opportunity to consult these specialists early
on from the local physician's offices.
c. Early Detection
Health care systems may lower their costs by using telemedicine
to provide early detection and care for illnesses. Physicians can access
general disease prevention education programs online and pass them
on to the community, allowing citizens to take precautions early.' 0 '
By reaching out to other hospitals with more specialists or more sophisticated testing equipment, physicians may be able to detect symptoms of serious conditions such as breast cancer, 0 2 obstruction of the
carotid arteries, 103 or heart conditions" °4 more quickly, which can "poby decreasing hospitalization stays and
tentially cut long-term costs
05
increasing productivity.'1

d. Involvement of Mid-Level Health Professionals
Telemedicine allows for more involvement by less-expensive midlevel health providers, such as physicians' assistants and nurse practitioners.'0 6 Due to the shortage of physicians in the United States,0 7
those concerned with health policy have sought since the mid-1960s to
increase the involvement of non-physician health professionals
(NHPs) in U.S. health care.'0 Use of NHPs can lower costs in three
ways: training NHPs is cheaper than training physicians; 0 9 NHPs provide similar services for lower cost; 110 and use of NHPs increases pa100. For example, approximately 97-98% of Americans who have arthritis or musculoskeletal disease are treated by their general physicians, and never see an expert rheumatologist even once. Id.
101. REACHING RURAL, supra note 48, at 177.
102. Telemedicine Hearing,supra note 1, at 35 (statement of Mr. Jimmy Hayes, chair-

man of the Subcommittee on Investigations and Oversight of the House Committee on
Science, Space and Technology).
103. Id. at 135 (statement of Dr. Richard Dunn Sanders, M.D.).
104. 1d at 136.

105.

REACHING RURAL, supra note

48, at 177.

106. Telemedicine Hearing, supra note 1, at 87 (written testimony of Dr. Eric G. Tangalos, M.D., Associate Professor of Medicine, Mayo Clinic).
107. See generally Tully, supra note 44.
108. LAUREN LEROY ET AL., THE IMPLICATIONS OF COST-EFFECTIVENESS ANALYSIS OF
MEDICAL TECHNOLOGY; CASE STUDY #16: THE CoSTS AND EFFECTIVENESS OF NURSE
PRACTITIONERS 3 (July 1981) (report of the Congress of the United States, Office of Technology Assessment).
109. Id. at 4-5.
110. Id. NHPs "can lower average expenses per patient visit by as much as one-third."
Id. at 15.
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tients' access to care, resulting in earlier treatment and thus lesser
long-term expenditures."' Since NHPs in solo practice would be able
to provide most of the care that a physician can provide by using
telemedicine consultations, without any significant dropoff in quality
of care,11 2 telemedicine would allow more use of NHPs' less expensive
11 3
services.
e. More Extensive Use of Less Expensive Facilities
Telemedicine promises its best economic benefits for rural
medicine. When a patient avoids transfer to a secondary care center
because telemedicine allows treatment at a rural facility,"' not only
does that patient avoid transportation costs," 5 but the patient uses the
relatively inexpensive and less used rural hospital bed rather than a
costly urban bed.' 16 For the Medical College of Georgia project, this
was a savings of $500 per day per bed (compare per average day cost
of a rural hospital of $800 a bed to $1300 a bed at the Medical College
of Georgia);" 7 for Dr. Richard Sanders, the savings was $220 per day
per bed (compare $160 a day per room locally to $380 a day for a
room at the nearest remote facility)." 8 Not only is this an overall savings to the system, but it keeps revenue within the local community,
supporting the local economy." 9
f. International Aspects
The United States can benefit from early entry into telemedicine
if it can export its medical services to other countries electronically.
Interest by other countries in gaining access to American health care
is already high. Russia and several countries in the Middle East have
already made clear their desire to link with major U.S. medical centers
111. Id. at 4-5.
112. Telemedicine Hearing,supra note 1, at 42 (statement of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia).
113. See id. at 276-78 (transcript of dialogue at the telemedicine hearing).
114. Note that Dr. Jay Sanders' experience was that 85% of patients who normally
would have required transfer were able to remain at the local facility as a result of the
Georgia telemedicine initiative. Id. at 40 (statement of Dr. Jay H. Sanders, M.D., Director,
Telemedicine Center, Medical College of Georgia).
115. Sanders, Challenges, supra note 6, at 52.
116. Telemedicine Hearing, supra note 1, at 41-42 (statement of Dr. Jay H. Sanders,
M.D., Director, Telemedicine Center, Medical College of Georgia).
117. Id.
118. Id. at 136 (statement of Dr. Richard Dunn Sanders, M.D.).
119. Id. at 40 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center,
Medical College of Georgia).
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such as the Mayo Clinic. 2 ° Austrian doctors have contracted with
dermatologists at the New York Hospital-Cornell Medical Center to
diagnose melanomas by computer linkage.'' The United Arab Emirates already sends 4000 to 5000 of its citizens abroad to such centers
each year at a cost of $35,000 per person just to get access to American and European specialists. 2 2 Telemedicine links would allow them
faster and cheaper access to U.S. experts.2 3 Dr. Eric Tangalos has
proposed that the export of U.S. medical expertise may be able to
12 4
fund our domestic health care systems.
g. Treatment of a Greater Portion of the Population
Even if telemedicine raises overall health care costs, this may be
due to its success, rather than its failure. 125 If telemedicine creates a
more comprehensive health system, "all the people who had been previously disenfranchised from the health care system" could be
treated. 1 26 While the per-patient cost with telemedicine is reduced,
the greater accessibility to health care for those previously disenfranchised increases the volume of patients, thereby creating a more
expensive system. 1 27 Despite these added costs, telemedicine represents a direct benefit to individuals and communities. Telemedicine
can lower the overall cost per patient, provide additional patient care,
and create new markets and investment opportunities in
28
communities.1
D. The Drawbacks of Telemedicine
While supporters of telemedicine paint a rosy picture of its potential accomplishments, there are a number of issues medical care providers should consider before rushing into implementation of a
telemedicine system.' 2 9
120. Id at 120 (testimony of Dr. Jay H. Sanders, M.D., Director, Medical College of
Georgia).
121. Talan, supra note 15, at B27.
122. Telemedicine Hearing,supra note 1, at 120 (testimony of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia).
123. Id. at 120-21.
124. Id. at 73 (written testimony of Dr. Eric G. Tangalos, M.D., Associate Professor of
Medicine, Mayo Clinic).

125.

REACHING RURAL,

supra note 48, at 176.

126. Telemedicine Hearing,supra note 1, at 116 (testimony of Dr. Jay H. Sanders, M.D.,
Director, Telemedicine Center, Medical College of Georgia).
127. Id.
128. Id at 86 (written testimony of Dr. Eric G. Tangalos, M.D., Associate Professor of

Medicine, Mayo Clinic).
129. Puskin, Rural America, supra note 46, at 164.
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Will Doctors and Patients Want to Use Telemedicine?

In several current projects, doctor and patient responses to the
use of telemedicine have been positive.130 From the doctors' perspective, the systems have been easy to use,' 3' and among isolated practitioners, the systems have increased their feelings of connectedness
with the medical community. 32 For patients, eye-to-eye systems have
been "patient friendly" so that patients have perceived themselves "as
being treated in a very special way.'

33

Some of these same doctors,

however, worry that once the "initial glamour" of telemedicine has
worn off, patients may come to dislike it.1'3 While patients like twoway television communication, patients may dislike newer and more
active forms of telemedicine such as the proposed use of an electronic
glove. 135 Patients may also become wary of telemedicine due to pri1 36

vacy concerns.

2. Privacy Issues

Some practitioners have concluded that health care by
telemedicine poses no greater confidentiality risks than other consultative practices. 37 Others, however, are not so sure.138 Taping television conferences creates the potential for unauthorized playback, and
the use of computer systems risks successful attack by computer hackers, among other possibilities. 3 9 For delicate types of consultations,
130. Telemedicine Hearing,supranote 1, at 12-13 (testimony of Dr. Donald A. B. Lindberg, M.D., Director of the National Library of Medicine); id. at 131 (written testimony of
Gary M. Ravetto, Chief Executive Officer, Southwest Louisiana Area Health Education
Center).
131. Id at 40 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center,
Medical College of Georgia).
132. See supra part I.C.2.a.
133. Sanders, Challenges, supra note 6, at 56.
134. Telemedicine Hearing,supra note 1, at 29 (statement of Dr. Helen L. Smits, M.D.,
Deputy Administrator of the Health Care Financing Administration).
135. Id at 44 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine Center,
Medical College of Georgia).
136. Id. at 29 (statement of Dr. Helen L. Smits, M.D., Deputy Administrator of the
Health Care Financing Administration). See infra part I.D.2.
137. Telemedicine Hearing, supra note 1, at 88-89 (written testimony of Dr. Eric G.
Tangalos, M.D., Associate Professor of Medicine, Mayo Clinic).
138. Telemedicine Hearing,supra note 1, at 19 (statement of Dr. Helen L. Smits, M.D.,
Deputy Administrator of the Health Care Financing Administration); REACHING RURAL,
supra note 48, at 175-76.
139. REACHING RURAL, supra note 48, at 175. See generally Larry Tye, Privacy Lost in
High-Tech Era Information Brokers, Computers See Deeply into the Lives of Many, BosTON GLOBE,

Sept. 5, 1993, Nat'l/Foreign Section, at 1 (privacy concerns in the high-tech

computer era especially with medical records).
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such as psychological consultations, patients may object to the pres140
ence of staff needed to handle telecommunications equipment.

3.

Reliability Issues

Before entrusting large portions of U.S. medical practices to
telemedicine systems, implementers need to ensure that telecommunications will be sufficiently reliable in providing care to its recipients.
Telemedicine that leaves patients without health care in the advent of
a bad storm which levels a cable system, 4 ' that is never used due to
initial equipment failures, 42 that is characterized by problems with
computer hardware or software, 43 or that links patients to a center
where no consultant is available,'144 would be neither cost-effective nor
helpful.
4.

Will Telemedicine Increase the Costs of Health Care Beyond National
Resources?

While there are many proposals detailing how telemedicine can
cut health care costs, some worry that telemedicine will increase the
nation's medical cost burden. If user controls are not sufficiently
strict, utilizers of telemedicine may overuse expensive medical technologies for tests which are not necessary. 145 Further, initial telecommunications setup fees might require more funds than telemedicine
saves, especially in complex systems requiring more sophisticated
technology to implement, or where telecommunications structures do
not exist and must be created. 46 Moreover, personnel must be
trained sufficiently so that the telemedicine systems they use operate
reliably. 47 All of these potential costs may render the widespread use
of telemedicine unfeasible.
140. Telemedicine Hearing,supra note 1, at 19 (statement of Dr. Helen L. Smits, M.D.,
Deputy Administrator of the Health Care Financing Administration).
141. Id. at 122 (statement of Mr. Jimmy Hayes, chairman of the Subcommittee on Investigations and Oversight of the House Committee on Science, Space and Technology).
142. Id. at 152 (testimony of Dr. Dena S. Puskin, Sc.D., Deputy Director of Rural
Health Policy).
143. REACHING RURAL, supra note 48, at 175-76.
144. Telemedicine Hearing,supra note 1, at 272 (testimony of Dr. Richard Dunn Sanders, M.D.).
145. Id. at 273-74 (testimony of Dr. Dena S. Puskin, Sc.D., Deputy Director of Rural
Health Policy).
146. Id. at 139-40 (statement of Dr. Dena S. Puskin, Sc.D., Deputy Director of Rural
Health Policy).
147. Id. at 141.
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Will Telemedicine Cause Competition Between Urban and Rural
Practitioners?

Telemedicine may not cause competition between urban and rural practitioners where rural physicians contact urban physicians on
their own initiative.' 48 However, telemedicine could cause detrimental competition if patients are allowed to consult distant physicians
directly, thus bypassing small local facilities, or if telemedicine connections with urban hospitals replace local facilities for medical attention
149
which does not require the physical presence of a caregiver.
6.

Interference with the Goals of State Licensing Laws

Finally, and perhaps most importantly for this Note's analysis,
telemedicine may interfere with the states' goals in implementing licensing laws. The next section outlines this conflict.
II
State Licensing Laws
States have the power to regulate the practice of medicine, and
"to that end may require licenses and establish supervision by an administrative board."' 150 Currently all fifty states license the practice of
51

medicine. 1

Many supporters of telemedicine believe that state licensing laws
will impede the growth of telemedicine by deterring practitioners
152
from becoming involved in highly networked telemedicine systems.
This section will examine the rationale behind state licensing requirements and detail the potential conflicts between these laws and the
proposed use of telemedicine.
148. Id at 40-41 (statement of Dr. Jay H. Sanders, M.D., Director, Telemedicine
Center, Medical College of Georgia).
149. Id. at 139 (statement of Dr. Dena S. Puskin, Sc.D., Deputy Director of Rural
Health Policy).

150. Semler v. Oregon State Bd. of Dental Examiners, 294 U.S. 608, 611 (1935) (citing
Douglas v. Noble, 261 U.S. 165 (1923); Graves v. Minnesota, 272 U.S. 425, 427 (1926)) (the
type of medical practice regulated in Semler was dentistry). See also 61 AM. JUR. 2D Physicians, Surgeons, Etc. § 27 (1981).
151. S.DAVID YOUNG, THE RULE OF EXPERTS 4-5 (1987).
152. Sanders, Challenges, supra note 6, at 47; Telemedicine Hearing, supra note 1, at 78-

79, 88 (written testimony of Dr. Eric G. Tangalos, M.D., Associate Professor of Medicine,
Mayo Clinic); REACHING RURAL, supra note 48, at 176.

HASTINGS COMM/ENT L.J.

[Vol. 18:377

A. The Rationale for Licensing
Numerous public goals underlie medical licensing requirements.
The California Department of Consumer Affairs identified these goals
as:

* Assurance of medical quality on the basic level of protecting [the]
public against [an] incompetent or unethical practitioner.
* Enforcement of public accountability of health personnel groups.
* Acquisition of some public influence over monetary costs of
health care.
* Acquisition of some public influence over manpower supply.
* Acquisition of some public influence over manpower distribution.
* Standardization of health personnel by specifying entry qualifications and scopes of functions.
* Establishment of stature and security for health personnel.
* Maintenance of [the] superordinate role of the physician.
* Setting of guidelines for legal responsibility and protection of
health personnel.
* Definition of valid practitioners for payment purposes. 5 3
While some writers disagree with some of these goals, such as the establishment of stature for health personnel, they generally agree that
licensing is necessary to protect the public's health, safety, and welfare. 54 To protect their citizens' health and safety, states have used
their licensing statutes to regulate the practice of medicine by physi155
cians within their state.
However, in evaluating licensing schemes it is also important to
recognize that drawbacks exist. The California Department of Consumer Affairs identified such drawbacks as:
* Restriction of manpower supply and distribution.
* Increase in monetary costs of health care because of increased
salaries.
* Restriction of functional flexibility in scopes of practice and delegatory mechanisms.
* Possible limitation of public accountability if mechanism is ineffective ....
153. DIVISION OF ALLIED HEALTH PROFESSIONS ET AL., REPORT TO THE CALIFORNIA
STATE LEGISLATURE ON THE DESIRABILITY OF CERTIFYING CURRENTLY NONCERTIFIED
CATEGORIES OF PERSONNEL PROVIDING HEALTH SERVICES OF A TECHNICAL NATURE 3
(Feb. 1977), in 4 OCCUPATIONAL
partment of Consumer Affairs).

LICENSING IN CALIFORNIA

(1978) (a report of the De-

154. THE NATIONAL ASSOCIATION OF AT-ORNEYS GENERAL: COMMITTEE ON THE OFFICE OF ATrORNEY GENERAL, LEGAL AND ECONOMIC ISSUES IN PRICE MAINTENANCE
AND OCCUPATIONAL LICENSING 37 (June 1975) (citing B. SHIMBERo ET AL., OCCUPATIONAL LICENSING: PRACTICES AND POLICIES 222 (1972)).
155. See KAN. STAT. ANN. § 65-2801 (1992); People v. Steinberg, 73 N.Y.S.2d 475, 477

(1947). For a listing of early cases holding that laws controlling the practice of medicine
are justified by the state's police power to protect the public health see Smith v. People,
117 P. 612, 613-14 (Colo. 1911).
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*

*
*
*
*

Tendency to establish inappropriately high standards of quality in
technology and education, which raises monetary costs and limits
access to care.
Fragmentation of the health care team.
Over-emphasis on formal as opposed to functional standards of
quality.
Possible limitation of careers to more educated applicants for
higher social classes.
Restrict[ion of] mobility between job categories.' 56

The task of the state government is to formulate a licensing scheme
that advances the goals outlined above while mitigating the drawbacks. Where the drawbacks of licensing outweigh its benefits, it is
appropriate to rethink the licensing scheme to better accommodate
the public's needs. Proponents of telemedicine argue that with the
such a rethinking of state licensing schemes is
advent of telemedicine,
157
now necessary.
B.

Licensing Laws' Conflict with Online Medical Services

All states require that those desiring to practice the healing arts
obtain a license before practicing, 15 and penalize those who practice
without a license, either civilly or criminally. 159 For example, California's Business and Professions Code section 2052 provides that
Any person who practices or attempts to practice, or who advertises
or holds himself or herself out as practicing, any system or mode of
treating the sick or afflicted in this state, or who diagnoses, treats,
operates for, or prescribes for any ailment, blemish, deformity, disease, disfigurement, disorder, injury, or other physical or mental
condition of any person, without having at the time of so doing a
valid, unrevoked, or unsuspended certificate as provided in this
chapter, or without being authorized to perform such act pursuant
with some other provision of
to a certificate obtained in accordance
160
law, is guilty of a misdemeanor.
Kansas' Healing Arts Act, section 65-2858, provides for authority "to
prosecute criminally any person unlawfully engaged in the practice of
the healing arts."''
156. DIVISION OF ALLIED HEALTH PROFESSIONS ET AL., supra note 153, at 3-4.
157. Sanders, Challenges,supra note 6, at 47; Telemedicine Hearing,supra note 1, at 7879, 88 (written testimony of Dr. Eric G.Tangalos, M.D., Associate Professor of Medicine,
Mayo Clinic); REACHING RURAL, supra note 48, at 176.
158. See 61 AM. JUR. 2D Physicians,Surgeons, Etc. § 26 (1981).
159. Id. §§ 121-27.
160. CAL. Bus. & PROF. CODE § 2052 (West 1990). Examples of statutes providing civil
penalties for unlicensed practice: KAN. STAT. ANN. §§ 65-2803, 65-2857 (1992); OHIO REV.
CODE ANN. §§ 4731.41, 4731.99 (Baldwin 1994); OREGON REV. STAT. §§ 677.080, 677.990
(1989 & Supp. 1994). Examples of statutes providing criminal penalties for unlicensed
.practice: GA. CODE ANN. § 84-906, 84-9914 (Harrison 1985 & Cum. Supp. 1993); N.Y.
EDUc. LAW § 6522 (McKinney 1985).
161. KAN. STAT. ANN. § 65-2858 (1992).
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Prosecution of Out-of-State Practitioners

In the past, states have rarely prosecuted practitioners licensed in
other states for practicing without a license. 6 2 This section explores
why there has been so little of this litigation, why telemedicine may
increase the likelihood of such litigation in the future, and the extent
to which this likelihood may affect the development of telemedicine.
a. Why Have Practitioners Licensed Out-of-State Generally Escaped
Prosecution in the Past?
Generally, to determine whether an unlicensed person's conduct
triggers prosecution under a licensing statute, one must ask two questions: (1) whether the conduct constitutes "the practice of
medicine,"'1 63 according to the relevant statute; 164 and (2) whether the
of conduct in question in light of
statute exempts the particular type
1 65
circumstances.
various delineated
Examining the first question, most of the useful aspects of
telemedicine are covered by the term "practice of medicine." For example, the laws in California, Georgia, Kansas, New York, Ohio, and
Oregon all prohibit unlicensed physicians from giving patients prescriptions or diagnoses. 66
Regarding the second question, many states provide exceptions
to liability which have generally aided physicians licensed in other
states to avoid prosecution. States may shelter physicians from bordering states from prosecution for unlicensed practice ("border excep162. A few such cases have been litigated. See Lawton v. Board of Medical Examiners,
299 P.2d 362 (Cal. Ct. App. 1956) (upholding conviction of practitioner licensed in Ohio,
but unlicensed in California, for use of the letters "M.D." following his name in advertising); Aitchison v. United States, 98 A.2d 791 (D.C. Ct. App 1953) (convicting practitioner
licensed in Maryland but not in the District of Columbia for treating two patients in their
homes in the District of Columbia); State Bd. of Medical Examiners v. Grossman, 48 A.2d
700 (N.J. Sup. Ct. 1946), affd, 52 A.2d 699 (N.J. 1947) (convicting chiropractor licensed to
practice in two other states of practicing without a license in New Jersey); State Bd. of
Medical Examiners v. Warren Hosp., 246 A.2d 78 (N.J. Dist. Ct. 1968), affd, 250 A.2d 158
(N.J. Super. Ct. App. Div. 1969) (holding that the exception for unlicensed practice in New
Jersey in favor of physicians licensed in another state who do not open offices in New
Jersey was not applicable because the physician licensed in Pennsylvania was employed by
a New Jersey hospital without obtaining a New Jersey license).

163. See, e.g., CAL. Bus. & PROF. CODE § 2052 (West 1990).
164. See KAN. STAT. ANN. § 65-2869 (1992).
165. See infra text accompanying notes 167-170.
166. CAL. Bus. & PROF. CODE § 2052 (West 1990); GA. CODE ANN. § 84-906 (Harrison
1985 & Cum. Supp. 1993); KAN. STAT. ANN. § 65-2869 (1992); N.Y. EDuC. LAW § 6521
(McKinney 1985); OHIO REV. CODE ANN. § 4731.34 (Baldwin 1994); OREGON REV. STAT.
§ 677.085 (1989 & Supp. 1994). For definitions of what constitutes "diagnose" or "diagnosis," see CAL. Bus. & PROF. CODE § 2038 (West 1990); OREGON REV. STAT. § 677.010(3)
(1989 & Supp. 1994); People v. Zinke, 7 N.Y.S.2d 941 (Magis. Ct. 1938).
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tions"), provided that the physicians do not maintain offices or places
to meet patients or receive calls within the state.167 Many states also
provide for exceptions where the practice of medicine involved is carried out in consultation with a licensed practitioner of the state ("consultation exceptions"), with varying limitations on the extent of the
exception.' 68 In emergency situations, state statutes may provide for
unlicensed practice by a qualified physician ("emergency exceptions"); however, this assistance is sometimes limited70 to gratuitous
care 16 9 or care only at the request of state authority.
Additionally, most states make some provision for reciprocal licensing of physicians. A typical reciprocal licensing statute grants a
"reciprocal" or "endorsement" license upon the fulfillment of stated
conditions. 171 Examples of such conditions are: that the applicant
hold an unlimited license to practice as a physician and surgeon in
another state;172 that the applicant has practiced in another region for
some stated number of years; 173 that the region has and maintains
standards at least equal to that of the state;174 that the applicant has
75
never been disciplined for negligent practice in another jurisdiction;
that the applicant passes a clinical competency written examination at
least equivalent to the one administered in that state; 76 that the appli167. See KAN. STAT. ANN. § 65-2872(j) (1992); N.Y. EDUC. LAW § 6526(2) (McKinney
1985); OHIO REV. CODE ANN. § 4731.36(A) (Baldwin 1994).
168. See CAL. Bus. & PROF. CODE § 2060 (West 1990) ("when in actual consultation
with a licensed practitioner of this state"); GA. CODE ANN. § 84-906(b)(6) (Harrison 1985
& Cum. Supp. 1993) ("[tlhe consultation on special cases in this state of regularly licensed
physicians from other states or territories") (emphasis added); KAN. STAT. ANN. § 6528720) (1992) ("practitioners of the healing arts licensed in another state when and while
incidentally called into this state in consultation with practitioners licensed in this state")
(emphasis added); N.Y. EDuc. LAW § 6526(3) (McKinney 1985) ("[a]ny physician who is
licensed in another state or country and who is meeting a physician licensed in this state,
for purposes of consultation, provided such practice is limited to such consultation"); OHIO
REV. CODE ANN. § 4731.36 (Baldwin 1994) ("when in consultation with a regular practitioner of this state"); OREGON REV. STAT. § 677.060(2) (Supp. 1994) ("[tlhe meeting in this
state of any licensed practitioner of medicine of any other state or country with a licensed
practitioner of medicine in this state, for consultation").
169. See GA. CODE ANN. § 84-930 (Harrison 1985).
170. See CAL. Bus. & PROF. CODE § 900 (West 1990).
171. See CAL. Bus. & PROF. CODE § 2135 (West 1990 & Supp. 1995); GA. CODE ANN.
§ 84-914 (Harrison 1985); KAN. STAT. ANN. § 65-2833 (1992); OHIO REV. CODE ANN.
§ 4731.29 (Baldwin 1994).
172. See CAL. Bus. & PROF. CODE § 2135(a) (West 1990 & Supp. 1995).
173. See CAL. Bus. & PROF. CODE § 2135(b) (West Supp. 1995). California requires
practice "in a state or states, in a Canadian province or Canadian provinces, or as a member of the active military, United States Public Health Services, or other federal program,
for a period of at least four years." Id.
174. See KAN. STAT. ANN. § 65-2833(a) (1992).
175. See CAL. Bus. & PROF. CODE § 2135(c) (West 1990 & Supp. 1995).
176. See CAL. Bus. & PROF. CODE § 2135(d) (West 1990 & Supp. 1995).
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cant passes an oral examination administered by the state licensing
division;' 77 that the applicant can reasonably communicate
in Eng1 79
lish; 178 and that the applicant pays the required fees.
In a traditional practice, physicians are unlikely to violate another
state's licensing provisions. Physicians practicing solely in one state
would not trigger these provisions at all. Doctors whose practices
straddle several states can obtain reciprocal licenses for the states in
which they commonly practice, 80 or can receive protection through
those states' border exceptions.' 8 ' Doctors who are part of phone or
fax networks' 82 have avoided licensing provisions by constructing
the
83
networks entirely within the boundaries of one state.
Thus, in a traditional practice, a physician is only likely to violate
state licensing laws where the physician's practice does not meet a
state's consultation, border, or emergency exceptions,"8 and the physician fails to acquire a reciprocal license. With most non-telecommunications oriented practices being localized within one state, 85 or only
crossing bordering states, most doctors have been able to tailor their
small interstate practices to meet the licensing exceptions of their
states of practice.
For small networks, practitioners who decide not to risk unlicensed practice find that the time and money requirements for procuring one or two reciprocal licenses are not prohibitive. Obtaining a
reciprocal license usually only requires passing a few exams and paying the annual fees for each state's license. 186 For qualified applicants,
177. See CAL. Bus. & PROF. CODE § 2135(e) (West 1990 & Supp. 1995).
178. KAN. STAT. ANN. § 65-2833(e) (1992).
179. OHIO REV. CODE ANN. § 4731.29(D) (Baldwin 1994) (requiring a fee of $300 with
each application).
180. See CAL. Bus. & PROF. CODE § 2135 (West 1990 & Supp. 1995).
181. See supra text accompanying note 167.
182. See supra part I.A.
183. See RURAL TELEHEALTH, supra note 8, at 212-17.
184. For example, any emergency care provided for a fee would not be excepted from
unlicensed practice coverage in Georgia. GA. CODE ANN. § 84-930 (Harrison 1985). A
practitioner is not covered by the consultation exception in Kansas if the consultation is
not "incidental," KAN. STAT. ANN. § 65-2872(j) (1992); in Oregon, if the consultation is not
a "meeting in this state," OREGON REV. STAT. § 677.060(2) (Supp. 1994); or in California,
where the consulting person is not a licensed practitioner of the state, CAL. Bus. & PROF.
CODE § 2060 (West 1990).
185. FLORENCE A. WILSON & DUNCAN NEUHAUSER, HEALTH SERVICES IN THE
UNITED STATES 206 (1976).
186. For example, in California, a practitioner can fulfill state examination requirements by passing the Federal Licensing Exam (FLEX) and an oral examination. MEDICAL
BOARD OF CALIFORNIA, MEDICAL BOARD OF CALIFORNIA ANNUAL REPORT 91/92, at 3
(1992). California's initial licensing fee and biennial renewal fees are $500. CAL. Bus. &
PROF. CODE § 2435(d)-(e) (West Supp. 1995).
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approval of reciprocal licensing is common: for California in 1992-93,
373 out of 455 physicians taking the Federal Licensing Examination
(FLEX) passed, and 1286 out of 1368 physicians taking the oral examination passed. 187 Out of California's 103,073 physician licenses in ef188
fect in 1992-93, 27,030 of them were for out-of-state physicians.
Moreover, most states have been lax in enforcing their licensing
provisions.189 Many states have failed to prosecute even those practicing physicians who do not have a license due to the loss of their license in another state. 190 These failures, coupled with the relatively
simple procedures for doctors to meet state licensing requirements
where practices span only a few states, have resulted in few prosecutions for violations of state licensing provisions by out-of-state
licensees.
b. Why May Telemedicine Increase the Likelihood of Such Prosecutions
in the Future?
In examining the many exceptions to state licensing requirements
and their lax enforcement, it may at first be unclear why there is any
conflict between telemedicine and state licensing requirements. However, the current state of compatibility between interstate practice of
medicine and state licensing laws is largely due to how well states have
tailored their laws to facilitate normal non-telecommunications oriented practices. For example, state border exceptions' 9 ' work well to
prevent licensing conflicts with practices straddling state boundaries.
Less sophisticated uses of telecommunications which are now part of
the common practice of medicine, such as phone or fax networking,
have tended to focus on intrastate communications. 92 Where such
networks have extended across state lines, consultations have still
been at the initiative of the in-state practitioner, 93 which thereby
meets the state consultation exceptions for the out-of-state
practitioner.
187. MEDICAL BOARD OF CALIFORNIA, 1992-93 ANNUAL REPORT, at ii (1993) (information contained in licensing activity table). But see Mann v. Board of Medical Examiners, 187 P.2d 1 (Cal. 1947) (upholding refusal of Medical Board to grant a reciprocity
license to a graduate of an unapproved medical school who held medical licenses in Illinois, Massachusetts, and Texas).
188. MEDICAL BOARD OF CALIFORNIA, supra note 187, at ii.

189.

YOUNG,

supra note 151, at 43.

190. Margaret Engel, Doctors With Revoked Licenses Set Up Practice in Other States:
U.S. Officials Say Localities' Regulations Are Too Lax, WASH. PosT, Apr. 28, 1985, at A20.
191. See supra text accompanying note 167.

192.

RURAL TELEHEALTH,

supra note 8, at 212-17.

193. See Telemedicine Hearing, supra note 1, at 82 (written testimony of Dr. Eric G.
Tangalos, M.D., Associate Professor of Medicine, Mayo Clinic).
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Indeed, wide areas exist where telemedicine should not conflict
with state licensing laws. For example, the telemedicine systems currently implemented in Oregon, Georgia, Kansas, and Iowa focus. on
intrastate services, thus avoiding licensing conflicts with other
states.' 94 Telemedicine programs spanning only a few states can require all physicians involved in the program to acquire licenses in all
of the states involved, either. by initial licensing or reciprocal licensing. 195 Alternately, such programs could be structured to provide consultation services particularly tailored to meet the consultation
96
exceptions of the several states involved.'
Telemedicine will most strongly differ from traditional practice if
the United States establishes a truly national health care system,
whose patients are located in many states. It is in this context that
problems with state licensing are most likely to occur.1 97 While some
telecommunications programs with wide geographic bases are currently in operation, these programs only provide for the distribution
of informational resources to their users. 98 They do not provide for
electronic consultations with patients or other providers; 99 thus, they
do not result in any prescriptions, diagnoses, or other conduct which
would trigger state licensing regulations. 2°0 However, national systems providing services including diagnosis or other conduct constitut21
ing the "practice of medicine" will trigger these laws.
While smaller systems may be able to reconcile their services with
state consultation exceptions, the varied requirements of each state's
exceptions would make this difficult for larger systems connecting
many states. For example, Kansas requires that the consulted physician be "incidentally called into [the] state" for its exception to ap'20 3
ply.20 2 Georgia only excepts consultation "on special cases.
Oregon only gives a consultation exception where the consulted physician is "meeting" in the state with the consulting physician. 2 4 These
statutes have not been interpreted in light of electronic communications with consulting physicians, but physicians fear that such provi194. Id. at 66 (statement of Dr. Eric Tangalos, M.D., Associate Professor of Medicine,
Mayo Clinic).
195. See supra text accompanying notes 186-187.
196. See supra text accompanying note 185.
197. See Sanders, Challenges, supra note 6, at 47.
198. See RURAL TELEHEALTH, supra note 8, at 219, 221.
199. Id.
200. See 61 AM. JUR. 2D Physicians, Surgeons, Etc. § 26 (1981).
201. Id.
202. KAN. STAT. ANN. § 65-28720) (1992).
203. GA. CODE ANN. § 84-906(b)(6) (Harrison 1985 & Cum. Supp. 1993).
204. OREGON REV. STAT. § 677.060(2) (Supp. 1994).
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sions could be interpreted narrowly, with the result that many
telemedicine consultations could constitute unlicensed practice of
medicine.205
Even if a national telemedicine system reconciled physicians'
practices online with the various exceptions to state licensure laws, the
resulting structure would not clearly protect the participants. All6
states have the power to modify their licensing laws at any time,20
and any change could cause the system's telemedicine consultations to
be considered unlicensed practice. The system would need to be prepared to stop any services provided in a state by physicians not licensed in that state with relatively short notice. This could result in a
system that provides unreliable care to the patients it serves. It could
also require systems to make expensive administrative changes whenever states change their laws, thereby raising costs.
A national telemedicine system would also run into difficulties if
any unlicensed practitioners could initiate the consultation process.
Because the states' consultation exceptions generally require that the
consultation be with a licensed practitioner of the state,20 7 any system
allowing patients (who are not licensed practitioners) to connect directly with an out-of-state physician could not claim a consultation
exception. Where the system would only provide for consultations, as
opposed to direct patient access, physicians would also expose themselves to a situation where the supposed licensed practitioner consulting them is not really a licensed practitioner. In a more institutional,
impersonal national service, it would be difficult to ascertain the consulting person's true identity and status. 20 8 Thus physicians could unknowingly open themselves up to civil or criminal liability for
unlicensed practice by diagnosing a patient at the request of an unlicensed physician.
A workable national telemedicine program would currently need
all participants to be licensed in every state. 20 9 Multi-state licensure
205. See generally Corcoran, supra note 4.
206. See supra text accompanying note 150.
207. See generally supra note 168.
208. See generally Engel, supra note 190, at A20. States have generally been unable to
keep accurate track of physicians, such that many states have licensed physicians who have
lost their license in another state. Id. If the states cannot keep accurate track of unlicensed
physicians posing as legitimate practitioners, it seems unlikely that an individual physician
contacted on a routine call in a telemedicine system would be better able to ascertain the
licensed status of the consulting person.
209. A national telemedicine system would need to require that its practitioners be
licensed in every state from which its practitioners might be consulted. Since the benefits
of a national program, as opposed to a statewide program, lie in national access to particu-
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has proven feasible for practitioners practicing in only a few states. 210
However, on a national level, the imposition of individually administered examination requirements,2 1 ' the volume of paperwork required
for each states' licensure upkeep requirements,212 and the cost of paying license fees to each state 213 would either require a national program to pick up the expenses at a high cost to the program, or would
strongly discourage physician participation in such a program, thereby
limiting telemedicine's reach.21 4 Under the current state of the law,
these barriers leave no satisfactory alternatives to reconcile national
telemedicine systems with state licensing laws.
2. How Will Conflicts with State Law Likely Shape Telemedicine?

Good arguments exist against modifying the current licensing system. Continuing with the present system will allow intrastate programs, such as those currently implemented in Oregon, Georgia,
Kansas, and Iowa,215 to flourish. The status quo also allows for the
creation of national networks to provide general information to practitioners, allowing rural (and other) practitioners to keep up with the
latest innovations and meet continuing medical education requirements online.21 6 Smaller interstate systems used by physicians not licensed in all the states connected to the system might be feasible
where state consultation exceptions clearly allow telecommunications
consultations, and where there is enough certainty that a locally licensed practitioner will be present for consultation.
The limitations state licensing laws place on national systems,
however, would deny the public at least one major benefit: nationwide
access to unique resources, such as highly specialized personnel and
their technical equipment. New licensing schemes must be created
before national telemedicine systems will become feasible.
lar specialists, for the system to work well, these specialists would arguably need to be
licensed in all 50 states.
210. For example, 27,030 practitioners have deemed it worthwhile to obtain out-of-state
licenses in California. MEDICAL BOARD OF CALIFORNIA, supra note 187, at ii.
211. California, for example, requires an oral examination for each reciprocal license
applicant. CAL. Bus. & PROF. CODE § 2135(e) (West 1990 & Supp. 1995).
212. See KAN. STAT. ANN. § 65-2809(b) (1992 & Supp. 1994) (submission to board of
evidence of completion of a program of continuing education required by the board).
213. Fees for each state may range as high as an initial licensing fee and a biennial
renewal fee of $500. CAL. BUS. & PROF. CODE § 2435(d)-(e) (West Supp. 1995).
214. Sanders, Challenges, supra note 6, at 47.
215. Telemedicine Hearing, supra note 1, at 66 (statement of Dr. Eric G. Tangalos,
M.D., Associate Professor of Medicine, Mayo Clinic).
216. See RURAL TELEHEALTH, supra note 8, at 219, 221.
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IH
Proposed Solutions
This section explores solutions to the conflict between national
telemedicine systems and state licensing laws.
A. Modifying States' Regulations

Dr. Jay Sanders has proposed that state laws be interpreted so
that the patient is deemed "electronically transported" to the physician rather than the physician transported to the patient. 217 This
would solve the problem of unlicensed practice where the patient consults a physician who is in a state in which the physician is licensed.
However, this would not solve the licensing problem if the consulted
physician is at a telemedicine site located outside his or her states of
licensure. For example, if a patient were to contact a physician licensed in California and Oregon while the physician was visiting colleagues in Kansas, the physician would violate Kansas' licensing laws
if the consultation were considered electronically transported to Kansas. One of the benefits of telemedicine is that it provides access to
resources from a wide variety of locations.218 This purpose would be
partially defeated if a physician could not participate online merely
because he or she was out of town at a conference.
Additionally, the electronic transportation proposal could pose
too great an interference with the public safety goals state licensing
laws are meant to protect.21 9 States already have difficulty protecting
their citizens from unqualified medical personnel. 220 If telemedicine
practice is deemed to occur in the state where the physician is present
rather than in the state where the patient is present, the patient's state
would be unable to uphold its own standards for medical practice.
Without the physician coming under the jurisdiction of the patient's
state, a patient or the state may have difficulty bringing a malpractice
action against the out-of-state practitioner.
Beyond this proposal, there are a number of steps which states
can take to help facilitate interstate telemedicine. States can rewrite
their consultation, border, and emergency exceptions to clarify the exceptions for electronic consultations with local physicians.221 States
217. Sanders, Challenges, supra note 6, at 48.
218. See REACHING RURAL, supra note 48, at 167.
219. See supra part II.A.
220. See Engel, supra note 190, at A20.
221. As Dr. Jay Sanders proposes, "in the instance of a specialty consultation requested
by the primary care physician, the referring physician [would retain] responsibility for the
care of that patient, and, therefore any 'care' provided over telemedicine by the consulting
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working together on telemedicine projects could create explicit licensing requirements for interstate programs which would provide reciprocal licenses with less burdensome requirements and fees. However,
even these actions may not be enough to relieve doctors' fears of prosecution sufficiently to create a national system of telemedicine.
B. National Licensing System

While the variety among state licensing systems makes the establishment of a national system of telemedicine difficult, some method
of licensing or regulation is necessary. Simply removing all licensing
requirements for the practice of medicine through telecommunications would be a disaster. This would frustrate all the goals of state
licensing laws, such as the protection of citizens from unqualified medical personnel.222
Rather than simply dropping state licensing requirements, a federal licensing system should be implemented. A federal system which
exempted its licensees from state licensing laws would eliminate the
potential liability for unlicensed practice within the state, thereby encouraging the formation of national telemedicine systems.223
A national licensing system could be implemented in two ways: it
could replace the licensing laws of individual states, or it could supersede the licensing laws of the states as to its licensees. The first alternative, proposed by Dr. Jay Sanders,224 is less viable. Traditionally,
the states have handled licensing requirements for medical practitioners. 225 While it may be feasible eventually to replace the states' licensing system, it seems unlikely that a national system would realistically
be able to monitor the activities of all the physicians in the United
States.226 Until such national monitoring is possible, state licensing
laws will better serve the goal of maintaining the public's health and
safety.
The second alternative better reconciles the conflicts between
state licensing laws and telemedicine. By exempting its licensees from
state licensing laws, a national licensing system would allow its licensees to join a national telemedicine program without both the fear of
prosecution for unlicensed practice and the need to spend time and
physician in another state could be viewed as recommendations only." Sanders, Challenges, supra note 6, at 48.
222. See supra part II.A.
223. Cf. Sanders, Challenges, supra note 6, at 47-48.
224. Id.
225. 61 AM JUR. 2D Physicians, Surgeons, Etc. § 134 (1994).

226. States are currently having difficulties keeping track of physicians' movements for
licensing purposes. See Engel, supra note 190, at A20.
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money on acquiring state licenses. To protect patients' health and
safety, a national licensing system should only exempt the licensees
from state licensing laws when they are practicing pursuant to a designated federal telemedicine program, thus preserving state protection
for traditional practice.
Such a national licensing scheme would further support the
states' interest in public safety by establishing strict entrance requirements for the federal licensing program. Strict standards would be
particularly appropriate because unqualified participants in a national
telemedicine program would have greater access to the public at large
and could do significant damage. High practice standards would also
ensure that the national licensing system would not provide less protection of the public's health, safety, and welfare than state licensing
laws provide.
Strict standards should not unreasonably hamper the goal of providing a national telemedicine system. The true value of a national
system is in providing national access to the best and most competent
medical practitioners.227 Strict standards would ensure that national
access would only be available for the best specialists and general
practitioners. Limiting the number of licensees would also help to
minimize the costs of such a federal licensing scheme.
Limiting the proposed federal licensing scheme's exemption from
state licensing laws to a particular number of physicians directly involved in telemedicine programs would also facilitate safety checks
which would avoid monitoring and privacy problems. During the initial stages of a national telemedicine program, relatively few physicians would require a federal license. Limiting the number of federal
licensees would simplify monitoring, helping to ensure that no licensees are abusing their positions or acting negligently. Similarly, a
smaller number of licensees should make it easier to impose privacy
measures, such as strict computer password controls for access to the
systems.
These requirements would not make it more difficult to provide
greater access to health care, since the strict standards and security
measures would only need to be imposed on the physicians being consulted, not on the consulting physicians. In fact, it would allow more
physician consultations since there would be no need for state consultation exceptions and thus no requirement that the consulting person
be a licensed practitioner of the state in which the consultation occurs.
227. See

REACHING RURAL,

supra note 48, at 167.
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Iv
Conclusion
Telemedicine is a growing phenomenon which is being promoted
by the states, the federal government, and private groups.
Telemedicine offers many benefits not available through traditional
forms of medical practice. As certain practices involved in
telemedicine conflict with state licensing laws, a solution balancing the
needs of telemedicine against the states' interest in preserving the
health and safety of their citizens is needed if telemedicine is to prosper. For local telemedicine systems, this balance can be achieved if
states modify their laws to specifically accommodate the practice of
medicine by telecommunications. On the national level, this balance
can be struck by implementing a national licensing system which exempts participants in national telemedicine systems from state licensing laws.

